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Has Dana Paul Rutherford
it

failed to

show

that the district court

abused

its

discretion

When

denied his Rule 35 motions?

ARGUMENT
Rutherford Has Failed

A.

T0 Show That The

District

Court Abused

Its

Discretion

Introduction
Pocatello Police, hoping t0 execute three separate arrest warrants, responded to a tip that

Dana Paul Rutherford was

at a storage unit.

(PSI, p.5 (page citations t0 electronic ﬁle

named

“Conﬁdential Documents PSI Volume 1.pdf”).) Rutherford was also wanted for questioning in
reference to storage unit burglaries. (PSI, p.5.)

As

ofﬁcers approached the storage unit, they heard

a male voice stating there were police. (PSI, p.5.) Rutherford then
unit

when he

ran into other ofﬁcers.

another storage

Ofﬁcers placed Rutherford under

(PSI, p.5.)

advised him 0fthe outstanding warrants. (PSI, p.5 .)
ofﬁcers there was a pipe in his sweater pocket.

moved towards

As

arrest

and

ofﬁcers searched Rutherford, he informed

(PSI, p.5.)

Ofﬁcers removed a clear glass bulb

With White residue of suspected methamphetamine, and Rutherford denied ownership of the pipe.

While transporting Rutherford

(PSI, p.5.)

t0 the jail, Rutherford indicated to ofﬁcers that

taken a hit off 0f the pipe, but refused to disclose

0n Rutherford

The

last used.

The pipe found

(PSI, p.5.)

tested presumptive positive for amphetamines. (PSI, p.5.)

state

enhancement.

when he

he had

charged Rutherford With possession 0f methamphetamine With a repeat offender

(47277 R., pp. 55-58 (“Clerks Record Volume

1.pdf”).)

agreement Rutherford pleaded guilty t0 possession 0f methamphetamine, the
enhancement, and the

district court

Pursuant t0 a plea
state

withdrew the

ordered that Rutherford be released under conditions pending

sentencing. (47277 R., pp.99-102.) Rutherford repeatedly failed to

release, so the district court eventually issued a warrant with

comply with conditions ofhis

n0 bond. (47277

R., pp.1 18-3

134-

1,

145.)

Nine months

later,

ofﬁcers responded to a report that a male had been passed out for over

an hour in his vehicle in front of a Moneytree. (47278 R., p.15 (“Appeal-Clerks Record Volume
1.pdf’).)

Ofﬁcers found Rutherford asleep and slumped over in the driver’s seat as the music

inside the vehicle

was playing

at

a high volume. (47278 R., p.15.) After several attempts to

Rutherford, ofﬁcers reached through the passenger side

the vehicle.

police.

Window and banged on

(47278 R., p.15.) Rutherford opened his eyes and was

(47278 R., p.15.)

He

startled

wake

the dashboard of

by

the presence 0f

reached up and attempted t0 put the vehicle in park, however

it

was

already in park at that time. (47278 R., p.15.) Rutherford identiﬁed himself t0 the ofﬁcers, and

informed them that
p.15.)

He

was

his daughter’s birthday

and

that

he was there to see

her.

(47278 R.,

then told ofﬁcers that his birthday was two days from then and asked if there was any

way that he
there

it

could not be arrested 0r taken to

were n0 warrants for

yet registered

his license

his arrest,

and

(47278 R., p.15.) Rutherford told ofﬁcers that

jail.

that

he had recently purchased the vehicle and had not

(47278 R., p.15.) Ofﬁcers checked Rutherford’s driving status and found that

it.

was suspended, and

that Rutherford

had two warrants

Ofﬁcers informed Rutherford 0f the warrants, allowed him to
handcuffs.

(47278 R., p.16.)

(47278 R., p.16.)

for his arrest.

call his daughter,

and placed him

in

Ofﬁcers searched Rutherford and found a small plastic baggie

containing suspected methamphetamine. (47278 R., p.16.) Ofﬁcers transported Rutherford to the

Bannock County Jail and tested the suspected narcotic, which yielded a presumptive positive result
for

methamphetamine. (47278

The

state

charged Rutherford with possession of methamphetamine with a persistent

Violator enhancement.

methamphetamine.
years, With

and

R., p.16.)

Rutherford pleaded guilty t0 possession of

(47278 R., pp.33-36.)

(47278 R., pp.40-43.) The

two years determinate

district court

for the ﬁrst conviction

six years, with three years determinate for the

substance, methamphetamine. (47277 R., p.153;

imposed uniﬁed sentences 0f ﬁve

of possession 0f a controlled substance,

second conviction ofpossession of a controlled

47278

R., pp.41-42.)

The

district court retained

jurisdiction for both sentences, then relinquished jurisdiction after reviewing the

addendum t0

the

pre-sentence investigation. (47277 R., p.153, 156; 47278 R., p.42, 54.) Rutherford ﬁled motions

pursuant t0 Idaho Criminal Rule 35, and the
173, 177;

47278

R., pp.57-71, 74.)

district court

denied both motions. (47277 R., pp. 1 59-

On

appeal, Rutherford argues that “the district court abused

Rule 35 motions.” (Appellant’s

brief,

abused

its

his

B.

Standard

discretion

by denying

V.

is

discretion

by denying

p2.) Rutherford has failed t0 show that the

his

district court

Rule 35 motions.

Of Review

“If a sentence

35

its

is

within the statutory limits, a motion for reduction of sentence under Rule

a plea for leniency, and

we review the

denial of the motion for an abuse of discretion.”

m

Huffman, 144 Idaho 201, 203, 159 P.3d 838, 840 (2007). In evaluating Whether a lower court

abused

its

trial court:

discretion, the appellate court conducts a four-part inquiry,

one of discretion;

(1) correctly perceived the issue as

boundaries 0f

its

which asks “whether the

(2) acted Within the outer

discretion; (3) acted consistently With the legal standards applicable to the

speciﬁc choices available to

it;

Herrera, 164 Idaho 261, 272,

and

(4)

reached

its

decision

429 P.3d 149, 160 (2018)

by

(citing

the exercise 0f reason.”

Lunneborg

V.

My Fun

State V.

Life, 163

Idaho 856, 863, 421 P.3d 187, 194 (2018)).

C.

Rutherford Has

Shown N0 Abuse Of The

The record supports
rider,

Rutherford had

district court

District Court’s Discretion

the district court’s decision t0 relinquish jurisdiction.

many offenses.

While on

his

(APSI, p.5.) During the hearing 0n the Rule 35 motions, the

addressed Rutherford’s argument that he was not engaged in ﬁghting, the conduct

earning the relinquish recommendation.
district court stated

Victim stance.

He

the law.” (Tr., p.1

(Tr., p.7,

L.7 — p.9, L. 18; p. 10, L. 14 — p.12, L.9.) The

Rutherford “had a long history 0f not following court orders.
takes no responsibility for his

1,

Ls.2-6.)

own

actions and blames others.

He

takes a hard

He

disregards

Rutherford contends that “the

district court

abused

its

discretion

by denying

his

Rule 35

motions,” because “apart from contesting the ﬁght allegations, [he] informed the court that he was
actively engaged in his treatment,” and that he

(Appellant’s brief, pp.2, 4.)

letter

was

“assisting

Rutherford’s argument does not

and information submitted

in conjunction With his

and mentoring other inmates.”

show an abuse 0f discretion. The

Rule 35 motions simply did not convince

the district court that the sentences should be reduced, or that he should be placed

0n probation.

(47277 R., p.177; 47278 R., p.74.) The case manager described Rutherford’s overall performance
during retained jurisdiction as “poor,” and stated that Rutherford “appears to think he can pick and

choose Which rules he does and does not want t0 follow.” (APSI,
stated that Rutherford “does not appear to

p.6.)

be amenable t0 treatment

The case manager

at this

further

time,” and that he does

“not believe he would be a good candidate for probation at this time.” (APSI, p.8.)
Rutherford’s criminal history, offenses while on his rider, and his inability t0 accept
responsibility for his actions

show

that Rutherford is not a suitable candidate for probation.

The

record shows that the mitigating factors presented by Rutherford in his Rule 35 motions did not
merit placement on probation, or a reduction in sentencing pursuant t0 Rule 35 motions.

Rutherford has failed to show that the

district court

abused

its

discretion.

CONCLUSION
The

state respectfully requests this

Court t0 afﬁrm the judgment of the
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